I. Introduction
Professional legal bodies promote the use of lawyers as mediators because of their specialist skills, and claim that 'with their skills, training and experience solicitors are ideally placed to be mediators'. 2 Many lawyers train to be mediators. However, they face a challenge; how to reconcile their various professional responsibilities while wearing two distinct hats: officer of the court and neutral third party. 3 In this chapter, I discuss issues facing lawyers acting as mediators including clash of values, identification of systemic injustice, parties' access to information and advice and dubiousness of mediators' immunity against legal liability. Initially, I outline models of mediation, the accreditation system of mediators and detail the numbers of lawyers who offer mediation services. In conclusion, three reforms are proposed.
II. Mediation and Accreditation
Courts and tribunals require disputing parties to use alternative dispute resolution (ADR) processes often as a condition precedent to accessing these forums. This integration is reinforced in legislation; for example, an objective of the Civil Dispute Resolution Act 2011 (Cth) is to ensure people take genuine steps to resolve disputes before instituting civil proceedings. Mediation is the most common form of ADR utilised in all forms of litigation.
In practice, there is significant variation in the context and process of mediations. There are at least four models of mediation: facilitative, evaluative, settlement and transformative. The facilitative model underpinned early developments in community mediation; however, with the increased use of court-related mediation, the settlement and evaluative models are commonly used in practice. The models are not necessarily distinct alternative forms of practice but rather 'tendencies in practice'. Within any one mediation, different modes might be adopted at different times. 4 With the exponential growth in numbers of mediators in the 1990s, the desire to ensure quality and accountability in mediation practice led to the development of accreditation and practice standards for Australian mediators. The National Mediator Accreditation Scheme (NMAS) became operative in January 2008. In 2017 there were 3,216 mediators accredited by Recognised Mediation Accreditation Bodies (RMABs).
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Mediators who are (voluntarily) accredited must comply with the Approval Standards as well as the Practice Standards. The standards specify practice and competency requirements for mediators; inform participants and others about what they can expect of the mediation process and mediators; set out minimum practice requirements and allows mediators to develop or comply with additional standards if they so wish. 6 The standards provide that where a mediator practices under a legislative framework, this prevails over any inconsistency with the standards. Additionally, the standards state a mediator must adhere to the ethical code prescribed by the professional organisation of which they are a member.
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III. Lawyers as Mediators
The legal profession was initially sceptical of the expansion in ADR which was in part a response to critiques of the traditional adversarial legal dispute system, including criticism of the dominant and controlling role of lawyers. Some lawyers, however, quickly embraced mediation within the scope of their professional services. For instance, in 1989, Lawyers Engaged in Alternative Dispute Resolution (LEADR) was formed to promote the use of alternative dispute resolution instead of litigation.
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Since that time, many lawyers, both barristers and solicitors, have trained in mediation. Lawyers' professional organisations (including Law Societies in Victoria, South Australia, Western Australia, Queensland and New South Wales, and Bar Associations in Queensland South Australia and Victoria) accredit lawyers to be mediators and also have a responsibility to monitor the standards. The legal professional associations actively promote the benefits of engaging a mediator with lawyers' skills. In court-annexed mediations, the mediator chosen will invariably be a legal practitioner. Lawyers' professional indemnity insurance policies now consider mediation to be a 'legal service' and lawyers acting as mediators are insured against liability in this work.
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The professional bodies for both solicitors and barristers have dedicated directories for the public to identify lawyers who are also mediators. McFarlane Legal: Dispute Resolution is a law firm that practises solely in the area of resolving disputes using alternative dispute resolution techniques -predominantly mediation, arbitration and facilitation. ' We are experts in the area and we have an enviable track record of resolving the great majority of disputes that come before us'.
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There are separate codes of conduct for lawyers and accredited mediators but, as the National Mediator Standards indicate, the lawyer's professional obligations prevail over any conflicting mediator standards. The lawyers' code of professional conduct is designed 'to assist solicitors to act ethically and in accordance with the principles of professional conduct established by the common law and these rules'.
12 In this code the definition of 'court' includes 'an arbitration or mediation or any other form of dispute resolution'.
Some state law societies have adopted specific guidelines for solicitors who act as mediators. 13 Similarly, the Law Council of Australia has approved Ethical Standards for Mediators that are intended to serve as a guide for the conduct of mediators, to inform the mediating parties of what they should expect, and to promote public confidence in mediation as a process for resolving disputes.
14
IV. Issues for Lawyers Who Act as Mediators
Comparing the usual practice of lawyering with mediation practice, there is a fundamental variance between a rights versus interests-based approach. 'Interest-based processes are concerned with finding solutions that meet the needs and interests of the parties involved. Rights-based processes are concerned with determining outcomes based on rights, rules and law.' 15 The National Alternative Dispute Resolution Advisory Council (NADRAC) noted the 'alternative' in ADR sometimes refers to 'interest-based' dispute resolution processes as an alternative to 'rights- based' processes. Additionally, the core values underpinning mediationneutrality, self-determination, voluntariness and confidentiality -can pose challenges for the mediations lawyers are often involved in. For example, with the increased use of court-directed mediation, parties' 'voluntary' participation is compromised. Similarly strict adherence to concepts of confidentiality, neutrality and self-determination are the focus of critical analysis. 16 Lawyer-mediators face ethical challenges when they have to choose between competing values. 17 In a qualitative research project exploring ethical and practical issues in mediation, mediators provided examples of ethical issues from their own experience:
• confidentiality of settlement in a mediation involving an abuse survivor and a church organisation raising questions about the preservation of the victim's legal rights; • tension between the mediator's obligations to the parties and larger public interest questions, e.g. if there's a point of law that needs clarifying; • parties about to enter an agreement that is outside the law; • lack of good faith and deceptive conduct by one party; • capacity of parties (e.g. one party had an intellectual disability and the proposed agreement was significantly different from a likely hearing outcome); workplace bullying dispute and victim was too stressed to be in the same room as the other party; • inequality and power differentials, particularly where one party is uninformed or misinformed; • information received in private session about potential bankruptcy of the party.
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The examples illustrate how mediators have to grapple with complex ethical conundrums. Professional standards for lawyers and mediators are designed to assist an individual practitioner in resolving and avoiding ethical dilemmas. However, these do not address all ethical issues and they sometimes contain competing or conflicting provisions and values. Additionally the mediators' standards can clash with lawyers' codes of conduct. 19 The lawyer's duty that is most challenged, when lawyers act as mediators, is their duty to the court.
When an individual is admitted to legal practice in Australia they become an officer of the court. Consequent duties include not engaging in abuse of process or bringing the administration of justice into disrepute. 20 The conduct of lawyers who act as mediators might be called into question when the outcomes of mediations are seen to be unjust, unfair, and illegal or expose systemic issues.
For lawyers acting as mediators, the following issues are accentuated by their officer of the court status:
• Does a lawyer-mediator have a greater responsibility to ensure just and lawful outcomes? • What responsibility does the lawyer-mediator have for ensuring parties are well informed, especially about rights they may be foregoing? • Should lawyer-mediators breach confidentiality when it is in the public interest or there is systemic abuse?
21
• Can lawyer-mediators seek immunity in their Agreements to Mediate?
Lawyers acting as mediators should be exemplars, guaranteeing their mediation practice facilitates access to justice rather than impedes it. A requirement that lawyer-mediators ensure parties, who are foregoing legal entitlements or rights, are aware this is the case, and are encouraged to seek information and legal advice, is needed. The duty to administration of justice should prevail and, when lawyer-mediators recognise that the agreement available to the parties is unfair, they have an ethical responsibility not to be complicit in the acceptance of the injustice without taking some action.
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In 2000, the Australian Law Reform Commission (ALRC) noted several factors that may indicate when ADR processes are unsuitable for resolving a dispute and court adjudication is more suitable. They were:
• when a definitive or authoritative resolution of the matter is required for precedential value; • when the matter significantly affects persons or organisations who are not parties to the ADR process; • when there is a need for public sanctioning of conduct or where repetitive violations of statutes and regulations need to be dealt with collectively and uniformly; • when parties are unable to negotiate effectively themselves or with the assistance of a lawyer; • in family law matters, where there is a history of family violence.
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The Victorian Parliament Inquiry into Alternative Dispute Resolution recommended ADR providers publish, in a de-identified form, regular case studies and reports on systemic issues and any other issues of public interest that arise as part of their ADR processes. 24 Recommendations aimed at improving the 'appropriateness' of ADR services included training for ADR practitioners on cross-cultural differences and power imbalances, recognition of the difficulties of people with language difficulties and limited literacy, as well as the provision of information and legal advice prior to involvement in ADR.
Another challenging area for lawyers acting as mediators is conducting the process in a way which is fair, even-handed, objective and unbiased. Lawyers normally work in a partisan way where they seek to advance the interests of only one party in a dispute. Additionally lawyers may be chosen as mediators by parties, with the expectation, based on promotional material, that they bring their expertise to the process and will perform an evaluative function of liability and other issues. 25 NADRAC has suggested that practitioners' responsibilities include identification and disclosure of 'any existing or prior relationship between the practitioner and the parties; any interest in the outcome of the dispute; any present or future conflicts of interest; any values, experience or knowledge that may prevent a practitioner from acting impartially'. 26 When lawyers act as mediators, the concern for impartiality and neutrality is accentuated. It is generally accepted that legal practitioners should not act as a mediator in a case involving their own client although this is not specifically prohibited.
27
Certainly they should be experts in identifying conflicts of interests but until recently their broad knowledge and skills have been embedded in an adversarial approach. 28 These skills do not easily transfer to mediation and additional training is required. The legal profession has recognised this concern with impartiality and sought to address it in the codes of conduct for lawyer-mediators in both New South Wales and Queensland. 29 The promotion of lawyers as mediators by their professional organisations for 'their special skills, training and experience' implies a level of knowledge and expertise above that of other mediators. Lawyer-mediators are likely to be held to a higher standard of care than non-lawyer-mediators. 30 Anecdotally, many barristers undertake evaluative or settlement-focused mediations. A series of cases, recently summarised by Spencer, 'disclose an apparent lack of clarity by parties, lawyers and mediators as to the status of the parties' intentions to be bound by an agreement that is subject to the execution of formal contract'. 31 In summarising these cases Spencer raises the spectre of mediator liability as he argues that in all the cases the lawyers and the presiding mediator should 'have anticipated the issues that ultimately arose for adjudication by the courts'. It seems likely that in the near future, particularly if the mediator is a lawyer who should know about the need to be clear about the intention to be bound, that person may also be joined as a third party to litigation:
It seems that the eagerness to conclude mediation caused critical matters not to be negotiated and therefore left the intention of parties immediately bound in doubt … Some mediators, many of whom in court-annexed mediation schemes are legally trained, fail to establish the parties' intentions to be immediately bound. Parties can be forgiven, since they are not legally trained; however, lawyers and mediators should know better.
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A related issue for lawyer-mediators is the use of immunity clauses in agreements to mediate. This practice by lawyers is questionable both legally and ethically. 33 It is common practice for mediators to get the parties to sign an Agreement to Mediate, especially when it is not courtrelated mediation. Lawyers' professional associations provide precedent Agreements to Mediate to their members. These agreements routinely contain a clause where the parties grant immunity from liability to the mediator. For example:
The mediator will not be liable to a party for any act or omission in the performance of the mediator's obligations under this agreement unless the act or omission is fraudulent. 34 When the mediator is a legal practitioner, there is real doubt about the appropriateness and lawfulness of such exclusion clauses. At common law, lawyers cannot, by means of an exclusion clause in the retainer agreement, reduce their standard of care or exempt themselves from liability for default in the performance of their professional responsibilities. 35 In Victoria, lawyers were, until recently, also legislatively prohibited from contracting out of liability to their clients unless this is permitted by other legislation such as the professional standards scheme. 36 If a lawyer does enter into such an agreement, it is said to be void. 37 Three policy reasons for prohibiting lawyers from limiting their liability are: public confidence in lawyers and the justice system would be diminished if lawyers could avoid actions for negligence by having a broadly worded exclusion clause in the retainer agreement; the public service aspect of professionalism is inconsistent with the notion that lawyers can exclude liability to their clients; and by including an exclusion clause in the retainer, the lawyer is putting their own interests above their clients and this is a conflict of interest and duty. 38 Given that mediation is accepted as one of the services lawyers can provide, these same reasons should apply to the Agreement to Mediate used by lawyers.
Mediation is a legal service offered by many lawyers and the relevant legal professional indemnity insurance schemes provide cover for mediations conducted by lawyers if they form part of the normal work of the legal practice. 39 There is a major contradiction between the required unlimited liability of legal practitioners and the limited liability lawyers seek when they work as mediators. It is illogical for lawyers simultaneously to be permitted to sign agreements containing exclusion clauses. The public policy reasons prohibiting exclusions clauses generally in a lawyer's retainer apply equally in the context of a lawyer acting as mediator signing an agreement with the parties. This is the case especially if one or more of the parties are not legally represented.
Lawyers who act as mediators should be concerned about the lawfulness of exclusion clauses in Agreements to Mediate. Lawyers acting as mediators must fulfil their professional responsibilities and not seek immunity in mediation. In the context of the general critique of mediators' immunities, lawyers should be enhancing the administration of justice by leading the way and removing exclusion of liability clauses from their Agreements to Mediate.
V. Conclusion
Lawyers who act as mediators face challenges when wearing the two distinct hats of lawyer and mediator. As officers of the court, lawyers do have additional responsibilities which cannot be put aside when they act as mediators. Lawyers who are mediators should be exemplars of ethical and appropriate mediation practice. They should be impartial, treat the parties fairly without bias, ensure the parties have access to information and advice to realistically assess the proposed mediated agreement and avoid all conflicts of interest. Additionally, lawyer-mediators should not seek to limit their liability by the use of exclusion clauses in Agreements to Mediate.
To address some of the concerns raised in this chapter, three specific suggestions for inclusion in the various codes of conduct for lawyermediators are:
• a requirement to ensure parties are aware of legal rights (access to information and/or advice) before agreeing to forego them in the negotiated settlement; • procedures established for mediators to report systemic issues that they identify in disputes they mediate; and • prohibition on immunity from liability in mediations.
